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Outline
Purpose: to give you a broad conceptual introduction to key ideas in environment
and NRM. Intro. to the sessions that follow: on a) NRM programs in Meghalaya
and b) Climate Change and Disaster Mgmt.
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Tragedy of the Commons
Principles underpinning environmental policy making
Command and Control versus Incentives
Environmental Governance in India
Environmental Impact Assessment
The Special Role of the Judiciary in Environmental Matters
The Environment versus Growth debate

Tragedy of the Commons

https://www.youtube.com/watch?v=CxC161GvMPc

Garrett Hardin (1905 - 2003)
American scientist and ecologist
known for warning against the risks of
human overpopulation

Best known for his essay on ‘The
Tragedy of the Commons’ which
garnered over 40,000 academic
citations and continues to impact
modern environmentalism

Tragedy of the Commons

"Each man is locked into a system that compels him to increase his herd
without limit - in a world that is limited. Ruin is the destination toward which
all men rush, each pursuing his own best interest in a society that believes
in the freedom of the commons. Freedom in a commons brings ruin to all"

Tragedy of the Commons
So what did Garrett Hardin say the solution was?
1. Individual Property Rights
2. Government Intervention (mainly command and control regulation at the time
he was writing)

This has been the dominant way of thinking about solutions to environmental
problems

Review: Tragedy of the commons
What is the commons?
- The commons is the cultural and natural resources accessible to all members of a society, including natural
materials such as air, water, and a habitable earth. These resources are held in common, not owned privately.

What does this assume about the fundamental nature of humans?
- Overuse of resources is inevitable as individuals have self maximising behaviour and no incentive to preserve
the commons

Do you agree with this view? Have you seen people behave in different ways?

Elinor Ostrom(1933-2012)
American political economist best known
for her critique of the tragedy of the
commons
First woman to win a Nobel Prize for
Economics

Her research is widely cited especially her
work on institutional arrangements and
natural resource management

Governance (not tragedy) of the Commons
● Common theories that have underpinned policymaking:
1. Tragedy of the commons
2. The logic of collective action - unless the group is small, or coercion is
involved, achieving collective action is difficult. Free rider problem. (Mancur
Olson)
● Ostrom questions the assumption that institutional change must come from
outside and be enforced on individuals and communities
● "Instead of presuming that the individuals sharing a commons are inevitably
caught in a trap from which they cannot escape, I argue that the capacity of
individuals to extricate themselves from various types of dilemma situations
varies from situation to situation." p 14

Ostrom on Governance of the commons

Alanya - a fishing village in Turkey
● The problem
○ Overfishing
○ Competition for best spots
● The solution
○ Decentralisation of jurisdiction
○ Self-governed ■ Each september, the fisherfolk drew lots and assigned themselves to
different spots.
■ Each day, they rotated one spot to East, to match the migration of the
fish and to give everyone a fair chance.
○ Monitored and enforced by community

8 Design principles for the sustainable use of CPRs
1. The CPR has clearly-defined boundaries (effective exclusion of external unentitled parties)
2. There is congruence between the resource environment and its governance structure or rules
3. Decisions are made through collective-choice arrangements that allow most resource appropriators to
participate
4. Rules are enforced through effective monitoring by monitors who are part of or accountable to the
appropriators
5. Violations are punished with graduated sanctions
6. Conflicts and issues are addressed with low-cost and easy-to-access conflict resolution mechanisms
7. Higher-level authorities recognize the right of the resource appropriators to self-govern

8. In the case of larger common-pool resources: rules are organized and enforced through multiple layers
of nested enterprises

Public Goods vs Common Goods

Mancur Olson (1932-1999)

American economist and political scientist
His most influential work is in institutional
economics, role of private property, public
goods and collective action

He earned his PhD in economics from Oxford
University

Olson: Collective action problems for public goods
Key Message: In the case of public goods or services, individuals that share a
common interest will not find it in their best interest to bear the costs needed to
solve the problem

State Intervention
(Regulation, Provisioning)

Types of state intervention: CAC vs Incentives
Command and Control

Economic Incentives

The state sets specific rules or conditions
to limit environmentally harmful activity

The state provides economic incentives to
promote or dissuade activity that impact the
environment

e.g. Regulations such as strict
environmental quality standards and
discharge standards for individual sources

e.g. Incentives include taxes on emissions,
subsidies on renewable energy generation,
instituting tradable carbon credits

Can we think of some examples of each from India?

CAC vs Incentives in India
●
●
●
●
●
●

●

Monitoring and regulation of highly
polluting industries by MoEF
Supreme Court ruling mandating catalytic
converters for new cars
Restrictions on vehicle use - entry of
trucks into cities, odd-even rule in Delhi
SC order to all car manufacturers to shift
to BS VI norms by 2020 + Cancellation of
registration of old vehicles
Notification of standards for deployment of
SPV devices
Monitoring and enforcing compliance of
industries with industrial emission/effluent
discharge standards, through National and
State PCBs
Mandating conversion of city public
transport systems to CNG

●
●
●
●
●

●
●
●
●

Clean Energy Cess or tax on production of
coal introduced in 2010
Positive incentives for RE sector like
Feed-In Tariffs and RPO declarations
Subsidies for solar energy production and
consumption
Subsidised cooking gas to BPL consumers
through PM Ujjwala Yojana
Easing norms and processes for
investment into renewable energy
Waiving transmission charges and losses
for inter-state sale of RE
Incentives to domestic manufacturing of
solar/wind technology
Strengthening of Power Purchase
Agreements
PM-KUSUM (solar pumps)

Broader public policy idea - “punishment” versus incentives
-

Research shows that command and control measures such as bans are less effective
than incentives
-

Corruption during inspection
Are expensive to implement (state needs to create inspection machinery)
Do not create long term behaviour change

Note that this is not just about the environment.
Similar evidence against command and control and harsh punishment exists across other
sectors:

-

Prisons and recidivism
Performance in school
Population control

Something to keep in mind as we talk about public policy more broadly.

Environmental Governance in India – a brief history

Chipko Movement, 1973 (Uttar Pradesh)

Environmental Policy in India
Pre liberalisation
■
Environmental consciousness as a part of the fabric of Indian society - this has provided
the foundation for many grassroots environmental movements
■
Stockholm declaration of 1972 as a key point of departure ●
Enactment of important environmental legislations like the Water Act and Air Act
●
Institutionalisation of pollution control machinery in state level PCBs
●
42nd amendment to constitution - Article 48A in DPSP and addition of
environmental protection under Fundamental Duties (51 A(g))
○
Bhopal Gas tragedy (1984)
■
Consequence - quick promulgation of the Env. Protection Act (1986)
■
Creation of MoEF (1985). It was a Department before this.
■
Expanded scope and authority of SPCBs
○

Environmental Policy in India
3 major legislations - Air Act, Water Act and EPA firmly established a CAC
approach to env. regulation in India
■
The regulations give broad powers to the government to set environmental
standards for polluting sources, specify technologies for pollution abatement,
prohibit polluting activities, and require government permission for
development projects with significant environmental impacts.
■
The enforcement of these CAC regulations is achieved through inspections
and violations penalized through courts.
■
An elaborate institutional structure was set up to monitor and enforce the
regulations in which the MoEF, the CPCB, and the SPCBs evolved into the
institutional backbone.

Environmental Policy in India
Post liberalisation
○

○

○

Statement on Industrial Policy 1991 - pursuit of industrial development would be tempered by the need to
protect the environment and ensure efficient use of resources
■ Followed up by EIA notification of 1994 - requiring prior approval of MoEF to set up 29 types of
industries
Challenge of regulating pollution from industrial clusters due to the large number of MSMEs
■ Proliferation of CETPs as a solution to water pollution caused by clusters of industries with a large
number of small actors
Solid waste regulation
■ Presence of a large informal network of waste processors a major challenge
■ Regulations pertaining to solid waste management have largely ignored the role and contributions of
these informal networks
■ 2016 Municipal Solid Waste Rules for the first time recognised the informal waste collection system as
a sector and required ULBs to “establish a system to recognise organisations of waste pickers or
informal waste collectors and promote and establish a system for integration of these authorised wastepickers and waste collectors to facilitate their participation in solid waste management including door to
door collection of waste”

Environmental Policy in India
●

Debates about improving India’s Environmental Regulations
○ Improving Effectiveness of Formal institutions
■ Esp. referring to Pollution Control Boards
■ Problem of weak regulatory capacity - regulatory capture by powerful lobbies?
○ Informal Regulation
■ Using the ability of nonstate actors - community, media, consumers and marketsto incentivise polluters to comply with regulations
■ Public disclosure programs as an important tool of informal regulation
○ Using economic instruments and market incentives instead of Command and Control
(CAC) methods

Environmental Policy in India: History of EIAs
●

●

●

●

1st Environmental Impact Assessment (EIA) notification issued in 1994; Prior to this,
environmental impact assessment of large developmental projects was an administrative
requirement, not one mandated under the law
The 1994, 2006 and the 2021 notifications were issued by the central government while
exercising its powers under the Environment (Protection) Act 1986 (EP Act) to take all
necessary measures to protect the environment.
All three notifications follow the same approach— before commencing any work, projects and
activities need to first get an approval from the appropriate government agency, the
environment ministry, or a specially constituted state-level authority.
The approval — called an ‘environment clearance’ (EC) — is either given or not given based
on environmental impact assessment (EIA) studies, opinions elicited through public
consultation, and expert scrutiny of all relevant documents and information

Environmental Policy in India: Concerns about the 2020 EIA notification
1.

2.
3.
4.

5.

Class of projects that don’t require EIA before applying for ‘prior environmental
permission’- inland waterways, hydroelectric power generation of up to 25 MW
capacity + activities like dredging could destroy riverine and hill ecology
Introduction of an amnesty scheme- to seek environment clearance AFTER the
project has started- Project can be regularized and fee can be paid remedially
Right of the public to participate in decision making process- 30 days of
consultation process 20 days to submit responses
List of projects exempt from public consultation- ambiguously worded entry:
‘all projects concerning national defence and security or involving other strategic
consideration as determined by the Central Government’- could allow large infra.
projects escape scrutiny
Broken Feedback loop- final EIA report will not be shared for public hearing

The Special Role of the Judiciary in Environmental
Regulation
● Not unusual for Courts in the Western democracies to play an active role in the
environmental protection. But the engagement of the Indian Supreme Court in interpreting
and introducing new changes in the environmental jurisprudence is unique.

● Why does Court get increasingly concerned with and involved in environmental policy?
o Like in other governance sectors, civil society tends to approach the judiciary as a response

to the failure of implementing agencies to discharge their constitutional and statutory duties

● The frequency and depth of engagement of SC in environmental litigation led to the evolution
of a number of innovations in environmental jurisprudence, which can be broadly categorised
into 1. Procedural Innovations and 2. Substantive Innovations

The Special Role of the Judiciary in
Environmental Regulation
Judicial
Innovations in
Environmental
Jurisprudence

Procedural

Public Interest
Litigation

Spot Visit

Substantive

Expert
Committees

Expansion of
Right to Life

Application of
environmental
principles and
doctrines

Polluter Pays

Precautionary
Principle

Public Trust
Doctrine

Procedural Innovations of the Judiciary


Public Interest Litigation (PILs)
 Until the early 1970s, litigation was only used for the pursuit of private interests
 this was a major barrier in environmental law as third parties could not seek relief or
remedy from injury they did not incur directly
 PILs changed all this by allowing any member of the public having sufficient interest to
initiate the legal process to assert diffused and meta-individual rights in env problems.
 The impact of PILs = access to judicial recourse to those who cannot afford +
important bearing on rights of inanimate objects
 Practical difficulties from PILs – too many PILs without much preparation + increasing
stress on justice delivery system + inconsistency of court in encouraging and rejecting
PILs



Spot Visit: Judges choosing to gather first hand information about the problem



Expert Committee



Concerns have also been raised about the functioning and composition of such
committees (consisting sometimes purely of wildlife conservationists without
representation for tribal people)

Substantive Innovations of the Judiciary


Expansion of the Right to Life




Through a series of cases, the Court expanded Right to Life to include the
Right to Environment – cases like Ratlam Municipal case, Doon valley case
and MC Mehta case
This led to the creation and enforcement of a host of new environmental
rights like the Right to Health and Right to Clean Environment which are
not directly articulated in Constitution but have been activated from below
by civil society groups petitioning the SC. Even now, these environmental
rights have not been statutorily established

Substantive Innovations of the Judiciary






Polluter Pays Principle– Indian Council for Enviro Legal Action vs Union of India
1996 – “Once the activity carried on is hazardous or inherently dangerous, the polluter
carrying on such activity is liable to make good the loss caused to any other affected
party by polluter’s activity irrespective of the fact whether the polluter took reasonable
care while carrying on his activity” + the liability for harm to environment includes not
only compensation to victims but also costs of restoring the environmental degradation
Precautionary Principle – Vellore Citizens Welfare Forum v Union of India 1996–
imposes obligation on every developer, industry and govt agency to anticipate, prevent
and attack the causes of env degradation + the burden of proof to show that action is
environmentally benign will always be on the industry or agency involved
Public Trust Doctrine obligates the state to play a central and active role in
conservation – MC Mehta vs Kamal Nath case 1996-97 – It states that the state holds
natural resources such as rivers, forests, sea shores, air etc as a trustee cannot
commit breach of trust.

Most of these principles have neither been followed consistently nor institutionalised to
make a long term impact on environmental jurisprudence (Polluter Pays  Pay and
Pollute)

Debates and Discussions about Role of Courts


Is judicial intervention in resolving disputes actually judicial activism/overreach
or is it a necessary response to the failure of the executive to enforce and
administer environmental protection regulations?









Violation of separation of powers?
Court intervention only if there is a violation of Fundamental Rights?
Intervention has sometimes led to protest from state and central governments
themselves (Delhi vehicular pollution case)
Court has often used these cases to reform and propose environment policy – TN
Godavarman case turned into a reformation of the country’s entire forest policy
SC has often overlooked tribal rights in favour of environmental activism

Implementation of Court Directions – while judgements are often
pathbreaking, they are often left unimplemented or overruled by the Parliament


The Court response to this was new innovations in the form of continuing mandamus
(series of directions to the administration that admin must report back on; to ensure
implementation of Court orders)

Environment and Development

Environment and Development
● India’s development needs vs environmental costs of development (fossil
fuels, carbon footprint)

● Pro-Growth Argument

Equity Argument

Environment vs Growth Debate
● Agreement that there has to be a balance between protecting the environment and
growth, but not on what balance would mean

● Perhaps a better evaluation and estimation of the costs of growth projects and the
value of ecological services?

● Gap in thinking → Discounting the future while thinking about growth and
development
○
○
○

Empirical evidence suggests that humans value immediate or near-term resources at higher levels than those
acquired in the distant future
SDRs or Social Discount Rates are used to adjust for this Time Preference. SDRs are used to put a present
value on costs and benefits that will occur at a later date.
For example, using SDR we can calculate how much reducing future carbon emissions is worth to the world
today.

Green Growth, Decoupling, and Degrowth
●

Rapid economic growth usually coincides with high levels of pollution and environmental
degradation
○

●

●

Green Growth: the idea that we can keep fostering a growing economy but, at the same
time, lower emissions and use our resources more sustainably (similar to sustainable
development?)
Decoupling : breaking the bond between growth and emissions
○

●

Economic growth → increasing energy and material use → higher carbon footprint and accelerated climate
change

Central to the idea of Green Growth

Degrowth: GDP cannot be decoupled from environmental pressures, and so a downscaling
of production and consumption in the wealthiest, most polluting regions of the world is
needed
○
○
○

Advocates believe that decoupling and green growth are ineffective or inadequate and we need alternatives to
‘growth-insistent economics’
Social-ecological health should be valued over economic indicators like GDP
It is possible to live better with less income and material consumption, granted that quality public
infrastructures are available

Valuing Ecosystem Services
● Ecosystems provide many services and benefits, either directly or indirectly in
producing other goods and services.
● Policy decisions should account for the benefits and costs associated with
actions that affect these ecosystem services.

Nature based solutions
● Finding and anchoring nature based solutions with local
communities
● India amongst the most successful countries to implement NBS
● Local communities’ practices have been protecting natural
resources
○ Community-based biodiversity conservation
○ Sacred groves
○ Watershed management programmes
○ Diversified agriculture

